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Concussion management should be
'no brainer' for NCAA

Alexander "Trey" Robertson
IV is a trial attorney and senior
partner of Robertson &
Associates LLP. in Westlake
Village. He is also a certified
Emergency Medical Technician
(EMT) and president of Ventura
County Event Medical Standby
LLC, which provides EMT's for
youth and high school football
games. He is the fatherof a
current high school varsity
football player and a youth
football player in Ventura
County.

former cornerback at USC, filed
a lawsuit in Los Angeles County
Superior Court against the
school and its former head
football coach, Lane Kiffin,
alleging that they forced
Baucham to play a game in 2012
over his objection against the
California Golden Bears (Cal)
while he was still suffering the
combined effects of a previous
concussion and "influenza-like
illness, viral pharyngitis and
dehydration." Baucham
collapsed on the field during the

fourth quarter and was subsequently hospitalized and placed on a ventilator for days
thereafter, according to the lawsuit.

This is not the first such lawsuit. In July of this year, a settlement worth
approximately $75 million was announced resolving two class actions brought by
student-athletes against the NCAA for alleged concussion-related injuries. Of the
settlement amount, $70 million will be used to fund medical monitoring for student-
athletes and $5 million will be dedicated to research into sports-related head injuries.

The settlement excludes any student-athletes who have sustained an actual injury. In re

National Collegiate Athletic Association Student-Athlete Concussion Injury Litigation,
MDL No. 2492 (N.D. I1L.).

Baucham's Suit

In his suit, Baucham claims he was left with "cardiopulmonary damage and
compromise as well as brain injury with neurocognitive deficits." According to the
lawsuit, USC has a "USC Athletics Head Injury Program & Concussion Management
Plan," which assures that the health and welfare of the student-athlete is a priority
when determining when it is safe to return to play any contact sport, including football.
The suit alleges that USC and Kiffin were negligent by "increasing the risk that plaintiff
would be injured ... by forcing him to play in the Cal game, despite his history of a
concussion approximately two months earlier and his two days of illness."

These allegations highlight the serious ethical dilemmas, and potential conflicts of
interest, which are unique to the field of sports medicine and collegiate contact sports.
Baucham alleges that he suffered a concussion two months before the game in
question. Additionally, two days before the Cal game, he alleges he had "a high fever,
chills and abdominal distress.” The next morning, he went to the USC Health Clinic,
where he reportedly "presented with a fever of 103 degrees, chills and body aches,
fatigue, nausea, vomiting, and abdominal pain." He claims he was given medications
and four liters of intravenous fluids, and told by the school's medical staff that he was
in no condition to practice or play.

Baucham claims he reported these facts to the coaching staff, but was told to report
to practice, where he watched but did not participate. The lawsuit alleges that Kiffin
instructed Baucham to report to the team hotel the night before the game, and that
Baucham was given his own room because he was sick. The following morning,
Baucham alleges he told his coaches he was still too sick to play, but was told to dress
out and be prepared to play. Baucham played both the first and second quarters, but

was taken to the locker room before half-time, where additional intravenous fluids were

administered to him.

Baucham claims he has no recollection of leaving the locker room or going out onto
the field for the second half, yet the coaching staff continued to play Baucham into the

On Monday, Brian Baucham, a
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Judge grants S&P's discovery motion, but
warns it might not like what it finds

A judge granted in part the company's motion to
compel discovery in the government's case
targeting S&P's ratings activity in advance of the
financial crisis, but cautioned that it might not like
what it finds in the unredacted files.

Judges and Judiciary

Judges' censures draw criticism as too
lenient

The decision by judicial watchdogs not to seek the
removal of two judges who had sex in their
chambers, one with a clerk and the other with
former law students, is drawing criticism from
jurists who say the punishment is too light.

Perspective

Review: A flawed case against the Supreme
Court

Erwin Chemerinsky undertakes an ambitious
review of the Supreme Court's history in his new
book. He conveys his criticism in strong, clear
language. But that criticism is mostly a
restatement of conventional liberal ideology. By
David A. DeGroot
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VIDEO: Negotiating employee-
related walk rights

Rick Climan and Keith Flaum of Weil, Gotshal
& Manges LLP debate and discuss employee-
related walk rights in the M&A context.
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Drones fly into Hollywood

Partial federal approval to use drones for shooting
films and TV has clear benefits to the
entertainment industry, legal experts say.

San Diego settles sexual misconduct case
for $5.9 million

The city of San Diego has approved a $5.9 million
settlement of the civil rights case brought by one of
more than a dozen women who claimed they were
victims of sexual misconduct by veteran San Diego
police officer Anthony Arevalos.

Intellectual Property

Newegg questions conduct in fee shifting
fight

Making a second bid for attorney fees after
warding off patent infringement claims,
Newegg.com Inc. alleged that a subsidiary of
Newport Beach-based patent holding company
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fourth quarter, where he collapsed on the field and was carted back into the locker
room, where an additional five liters of intravenous fluids were administered to him.
The suit claims that Baucham then began coughing up "copious amounts of fluid and
blood ... had a 10/10 headache and blurred vision." He was transported to USC Keck
Medical Center, where he was place on a ventilator for a number of days. The suit also
claims that a CT scan revealed Baucham had sustained a brain injury and bleeding into
the brain.

Student Athletes and Team Physicians

Unlike their professional counterparts, college football players who receive
scholarships are often at the mercy of their school, coaches and team physicians when it
comes to return-to-play decisions. Baucham claims that after his career-ending injury,
USC tried to cancel his scholarship. Most people do not realize that college scholarships
are annually renewable contracts, which must be approved by the head coach each year.
If a player gets injured, they can lose their scholarship, get stuck with unpaid medical
hills, an inability to pay for tuition, and no recourse for loss of earnings after a career-
ending injury.

Beeause college players are deemed "student-athletes,” they do not qualify for
workers compensation benefits and have little negotiating power over whether their
scholarship will be renewed after an injury. This inequity has prompted some to argue
that, "Grant-in-aid athletes in revenue-generating sports at NCAA Division I
institutions are employees under the common law." MeCormick & McCormick, "The
Myth of the Student-Athlete: The College Athlete as Employee,” 81 Wash. L. Rev.71, 97
(2006). And just this year, the National Labor Relations Board in Chicago agreed and
ruled that football players at Northwestern University can unionize.

Nowhere does the conflict between the health and safety of the player and the
pecuniary interests of the team come into sharper focus than with the team physician.
In his book, "You're OK, It's Just a Bruise,” Dr. Rob Huizenga, former team physician
for the Los Angeles Raiders and past president of the NFL Physicians Society wrote, "I
thought I could be a team doctor and rise above the potential game-day pressures and
conflicts of interest ... I was wrong.” Health care professional often identify return-to-
play decisions as one of the main ethical conflicts in sports medicine - and "the decision
should not be dominated by the desire to affect the outcome of the competition or by
the coaches.” See "Sports Medicine and Ethics,” American Journal of Bioethics (2014).

The team physician's decision-making process is governed by a combination of a
professional code of ethics and the common law standard of care. For instance,
American Medical Association Code of Medical Ethies Section 3.06 requires that
physicians assist players in making "informed decisions about their participation in
amateur and professional contact sports which entail the risk of bodily injury.” The
code further states that the physician's only consideration should be the medical care of
the participant.

Team physicians, like any doctor, face potential tort liability for medical malpractice.
As one commentator stated, "Team physicians should perform with the level of
knowledge, skill, and care that is expected of a reasonably competent medical
practitioner under similar circumstances, taking into account reasonable limits that
have been placed on the scope of the physician's undertaking.” Joseph H. King Jr., "The
Duty and Standard of Care for Team Physicians,” 18 Houst. L. Rev,, 657, 692 (1981).
One of the first successful medical malpractice suits by a football player against a team
physician was won hy former San Francisco 4ger Charlie Krueger, who sued the team
physician for fraudulently concealing the extent of his injuries and giving him repeated
treatments to return him to play. A jury awarded Krueger $2.3 million as compensation
for his injuries.

Of course, Baucham will have to prove a causal link between his alleged injuries and
the decisions of the coaching staff and team physician, but his story is not unique.
Potential solutions to this problem include (1) eliminating the team physician entirely
and have the NCAA or player's union employ team doctors to remove the team
physician’s inherent conflict of interest to make medical decisions that could be adverse
to the player's best interests; (2) require mandatory conflict-of-interest disclosure by
the team physician to the student-athlete so that player can obtain a second opinion
from an independent sports medicine doctor before being forced to return to play; and
as a last resort, (3) litigation against the team physician and his or her employer (the
university) to provide economic incentives to put the student player's long-term health
and safety first above the team's short-term goals of winning games.

Alexander "Trey" Robertson IV is a trial attorney and senior partner of
Robertson & Associates, LLP. in Westlake Village. He is also a certified Emergency
Medical Technician (EMT) and president of Ventura County Event Medical Standby
LLC, which provides EMT's for youth and high school football games. He is the father
of a current high school varsity football player and a youth football player in Ventura
County.
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Acacia Research Corp. misapplied patent law.
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Beach access case ruling could influence
land use law

Silicon Valley billionaire Vinod Khosla's loss in his
bid to block off a road on his property that leads to
a popular, secluded beach near Half Moon Bay
may have ripple effects in similar cases, attorneys
say.

Discipline

Disciplinary Actions

Here are summaries of lawyer disciplinary actions
taken recently by the state Supreme Court or the
Bar Court, listing attorney by name, age, city of
residence and date of the court's action.

Solo and Small Firms

Keeping an open mind

The principal attorneys at Spertus, Landes &
Umbofer LLP don't limit themselves when it comes
to the types of cases they'll litigate. But while the
firm doesn't discriminate in its matters, it vets
specific clients rigorously.

Alternative Dispute Resolution

Veteran neutral known for his persistent
questions

Lawyers who've had arbitrations or mediations in
front of H. Gilbert Jones Jr. say they trust and
admire him. They appreciate questions he asks,
both before an arbitration or mediation begins and
during it.

Transportation

Ride-sharing insurance paves the way
Assembly Bill 2293 requires transportation
network companies to provide extended coverage
for their drivers, and to encourage creation of
specially tailored insurance products for the ride-
sharing industry. It's a great start. By Tad Devlin
and Sheila Pham

Expect tort potholes for self-driving cars
While self-driving cars have the potential to
significantly reduce auto accidents and injuries,
they do not fit neatly into the current motor vehicle
and insurance regulatory regimes. By Hilary
Rowen

Entertainment & Sports

Concussion management should be 'no
brainer’ for NCAA

Unlike their professional counterparts, college
football players who receive scholarships are often
at the merey of their school, coaches and team
physicians. By Alexander "Trey" Robertson IV

Perspective

Ethical supervision: all in a day's work
While it is perfectly acceptable for us to rely on
others to help manage our work and our practices,
our duties of competence require us to adequately
supervise those playing a supporting role. By
Alison P. Buchanan

Alternative Dispute Resolution

Mediation conflict: What would Freud do?
Sigmund Freud believed that unrecognized and
unresolved conflicts were the basis for neurotic
behavior and unhappiness. By Robert S. Mann

Technology & Science
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iPhone 6 looks to be a real game changer
The 6 Plus, to be honest, reminds me of a Saturday

: Night Live parody. The phone is so big, so pocket
unfriendly, that I cannot imagine carrying it with
me at all times. By Paul R, Kiesel

' Perspective
Visual hacking: a threat to confidentiality

~ Have you considered who might be viewing and

. collecting information about your clients and cases
without your awareness? By Mari J. Frank

Judicial Profile

Joel M. Wallenstein

Superior Court Judge Los Angeles County
(Compton)

Government

Court commissioners concerned about
proposed new discipline rules

A move to rewrite rules on how presiding judges
discipline state court commissioners and referees
has some worried their due process rights could be
curbed.
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